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Abstract

Permanent Court of International Justice (PCIJ) advisory opinion in the case
concerning Minority Schools in Albania (6 April 1935) is considered to be the
most significant turning point in the international protection of minorities.
Being written thorough a descriptive-analytical method and desk research, this
paper aims at analyzing the grounds for the necessity of protecting minorities
in the lights of this advisory opinion while referring to Islamic views and
Nahj-al-Balaghah. PCIJ emphasizes the necessity of the realization of equality
in fact between the minority and the majority, preservation of identity-related
features of minority groups and securing amicable relations between the
minority and the majority population as interlocked and intertwined goals.
Based on this viewpoint, transition from formal equality to substantial
equality, safeguarding cultural diversity and maintenance of global peace and
security are the grounds which justify the reason for protecting minorities in
this discourse and clarify its necessity. Furthermore, given the nature of
Dhimmah agreement, life conduct of the Prophet (PUH) and Imam Ali (AS)
as well as Nahj-al-Balaghah, Islam has attempted to enable non-Muslims to
preserve their distinctive identity, so as to avoid the scourge of conflict and
violence in the Islamic community, and make the Zemmis the citizen of the
Islamic state to enjoy human rights equal to other members of the society.
According to the findings of the paper, there is a relative conformity and
compatibility between human rights discourse and Islamic thoughts in the
philosophy of minority protection.
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Extended Abstract

1. Introduction

Nowadays, respecting human dignity and human rights as the shield for
safeguarding it is regarded as a foundation of the social order. Interestingly,
governments play a pivotal role in this regard. Legitimacy of governing
systems is assessed according to respecting human dignity and its related
human rights. The protection of minorities and of the rights and freedoms
of persons belonging to those minorities in its own turn forms an integral
part of the international protection of human rights, and as such it falls
within the scope of international co-operation. Furthermore, religious
minorities have been a serious Islamic concern from the outset of its
revelation. Islam clearly asserts that minorities should be treated equally by
the State which follows Islam. Fundamental rights are available to the
minorities in Islamic territories. Besides, they are having certain special
rights for the preservation of their culture and religion. In its advisory
opinion of April 6™, 1935 regarding the schools of Greek minorities in
Albania, the Permanent Court of International Justice (PCLJ), of which the
UN 1992 Declaration on the Rights of Persons belonging to National or
Ethnic, Religious and Linguistic Minorities is a manifestation, presented
the intellectual foundation of international minority rights law as follows:
securing the peaceful coexistence of minorities and other communities
while keeping their exclusive characteristics. For the realization of these
goals, first of all, minority groups should be able to equally enjoy all other
nationals’ rights without any discrimination and then have access to the
necessary facilities and requirements for preserving their distinctive
characteristics and traditions. The PCIJ believed that these two
requirements are interrelated because real equality between a majority and
minority cannot be realized unless minority groups enjoy their own
institutions, and, they are not forced to neglect what constitutes their life as
a minority. According to the PCIJ advisory opinion, the goals of minority
protection can be divided into instrumental and intrinsic goals. Hence, the
instrumental goal of minority protection is to constitute peaceful
coexistence among minorities and majorities and, consequently, to
maintain the internal security and stability of the host State whereas the
intrinsic goal is to protect and promote the cultural diversity of
communities as a common heritage of humanity.
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2. Theoretical framework

Hundreds of years ago, only religious minorities were of concern for
international minority rights law. Nevertheless, since the French and
American revolutions, protections have been on a rather secular basis. The
basis for enjoying human rights is the fundamental principle of intrinsic,
non-derogable and absolute dignity of human beings. Due to the
‘vulnerability’ of minorities, persons belonging to minority groups need
special protections and privileges to maintain their human dignity and
realize substantive equality — in addition to protections allocated to human
beings in international law. The principle of non-discrimination bridges the
gap between the general system of human rights and international minority
rights law. Although the non-discrimination principle is one of minorities’
main demands and a fundamental principle of international human rights
law, rights of minorities are not realized and secured only through it. They
must enjoy special rights and privileges. Enjoyment of special rights for
minorities does not mean more rights. These are the requirements of
substantive justice and the specific characteristics of persons belonging to
minorities in comparison to non-minorities necessitate these special
protections and rights. Due to the specific and vulnerable status of minority
groups and their non-dominant position, the obligation of states to observe
the equality of all individuals before the law (formal non-discrimination
and equality) does not suffice for the protection of minorities. The
realization of substantive equality necessitates special and affirmative
action for removing social, economic and cultural deficiencies of minority
groups. Formal non-discrimination suffices for equality in general human
rights system and has an appropriate effectiveness; however, it is not able
to meet the different needs and fails to develop the distinguished
capabilities of persons belonging to minorities. If under the general human
rights system, any distinction and superiority on grounds such as ethnicity,
race, gender, language or religion is regarded as discriminative
consequently being forbidden, paying no attention to specific
characteristics of persons belonging to vulnerable groups such as minorities
results in indirect discrimination and impairs substantive equality. Thus,
persons belonging to minorities who are known to be vulnerable must be
treated differently from those of majority populations. Furthermore, it is
necessary to perform affirmative action on behalf of them. It is clear that
having different treatment and performing affirmative action for the benefit
of persons belonging to minority groups in comparison to those of
majorities should not be regarded as discriminative; this different treatment
and affirmative action are to realize substantive equality and prevent
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indirect or substantive discrimination. The PCIJ advisory opinion in the
case concerning Minority Schools in Albania is considered to be the most
significant turning point in the international protection of minorities in
relation to these subjects and, as a consequence, deserves a detailed
analysis while referring to Islamic views and Nahj-al-Balaghah.

3. Research Method

Based on a descriptive-analytical method and desk research, this paper
aims at analyzing the grounds for the necessity of protecting minorities in
the light of the aforementioned advisory opinion while referring to Islamic
views and Nahj-al-Balagha.

4. Conclusion

PCIJ emphasizes the necessity of the realization of equality in fact between
the minority and the majority, preservation of identity-related features of
minority groups and securing amicable relations between the minority and
the majority population as interlocked and intertwined goals. Based on this
viewpoint, transition from formal equality to substantial equality,
safeguarding cultural diversity and maintenance of global peace and
security are the grounds which justify the reason for protecting minorities
in this discourse and clarify its necessity. Furthermore, given the nature of
Dhimmah agreement, life conduct of the Prophet (PUH) and Imam Ali (AS)
as well as Nahj-al-Balaghah, Islam has attempted to enable non-Muslims
to preserve their distinctive identity, and avoid the scourge of conflict and
violence in the Islamic community, and the Zemmis can become the citizen
of the Islamic state and enjoy human rights equal to other members of the
society. Accordingly, there is a relative conformity and compatibility
between human rights discourse and Islamic thoughts in the philosophy of
minority protection.
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v. Same treatment and security in law and in fact
v. Equality in fact

. Equilibrium

o. See: Hashemi, 2006: 2-3.
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